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Q&A - EACEM Copyright Media Relations

Q. 1 What's wrong with the Copyright Directive?

· The Directive could abolish the consumers' freedom to make their own private copies and stop the normal home copying functions of CE equipment.  It could, for example, prevent you from recording a free TV programme onto a video cassette recorder to view at a more convenient time, or copying a CD you've paid for onto a MiniDisc to listen to in your car.

· Such a ban on private copying will cause a lot of harm to the CE industry, as recording functions become useless and consumers no longer want to buy CE equipment. 

· What's more, if the EU chooses to severely restrict or ban private copying it will adopt laws which are much more restrictive than those of the EU's partners in the global Information Society, in particular the US.   EU consumers could be deprived from many cultural opportunities in the Information Society.

· In addition, the Directive subjects all access to digital information to the payment of a remuneration to the copyright holder, even when this does not cause any economic loss to the latter. This will make access to information and culture (e.g. access for studying purposes) via the Internet the privilege of a few, thereby destroying the enormous potential which the Internet has in fostering the circulation of ideas, culture, information and know-how. 
· Further, the Directive subjects all copying on paper to the payment of compensation to the copyright holder. In most countries this principle is already applied. We are not opposed to the principle that copying on paper of copyright protected material is subject to compensation, provided that the user and not the manufacturer pays such compensation. However, the Directive will make this condition mandatory for all kind of copying, also when this does not cause an economic loss to the copyright holder. This will increase legal uncertainty and litigation.

· Finally, the Directive might create a technical monopoly in favour of the copyright holders, by granting them the power to unilaterally determine what technical protection measures should be adopted by the CE industry to protect copyrighted works and by preventing the CE industry from doing anything to allow the access to a work, when this is unilaterally blocked by the copyright holder, even if such access is permitted by law.  
Q.2 Why does the CE industry want the freedom to make private copies?

· Consumers have always had the freedom to make private copies using recording equipment for personal, non-commercial uses.  This freedom is derived from the international copyright treaties (e.g. the Berne Convention, recently adapted for the Information Society in the WIPO Copyright Treaty), which expressly allow private copying if this does not harm the commercial interests of the rightholders.   

· Private copying is essentially "convenience" copying, i.e. copying to view or listen to legally purchased content at a different time or on a different player. 

· In the field of copying on paper, private copying is copying made to study part of a text, and it is allowed in most countries as it is felt that the copyright holder, due to such copying, suffers no significant economic loss
. 
· Consumers find many CE industry products attractive because they offer the possibility to make private copies.  For example, to record a TV movie onto a video recorder to view this at a more convenient time.  Without this recording function, our products become less useful and therefore less attractive.

Q.3 Will the freedom to private copying be bad for creators (authors, artists etc.)?

· No.  There is a huge difference between piracy and private copying.  

· Piracy means illegally reproducing original works in large numbers, which are then sold for a profit.   

· Private copying amounts to "convenience" copying - making one copy or a very limited number of copies of works which you have yourself bought, to view, read or listen to at a more convenient time or in a more convenient place.  Private copying therefore does not harm rightholders.  

· One should not forget that protecting culture not only means promoting artistic creation, but also encouraging access to it.  If a person cannot record a television programme when they are out for the evening or at work, they are denied access to that work.

Q.4. Rightholders say that they are suffering great losses through private copying.  Is this really the case?

· This is what they say, but we have seen no evidence of this.  On the contrary, every time the CE industry launches a new type of equipment with a recording function, this creates new markets for the content industries (e.g. VCR, DVD).   

· There are instances of rightholders suffering losses through piracy, i.e. illegal copies made on a large scale of original works, which are then sold for a profit.  

· This is not the same as private copying, which is done by consumers for personal, non-commercial use.  Piracy usually takes place in small, illegal factories.  The CE industry absolutely condemns all acts of piracy, which must be severely punished.  

Q.5  How will the CE industry  protect the interests of the rightholders?

· Through technical copy protection systems, developed mutually by our own industry and the content industries.  Together, we can develop technical protection systems that enable the copying of content to be controlled, as has for example happened in the past with SCMS.  

· Depending on the type of content to be protected, technical protection systems can prevent all copying, or allow only one generation of copies which cannot themselves be copied again, or even allow just one single copy.  

· Technical protection systems will help rightholders to maximise their benefit, without unnecessarily blocking private copying.

Q.6  Will allowing private digital copying not open the door to the creation of perfect "clones"?

· No.  For more than a decade, technical protection systems within digital recorders have prevented consumers from cloning films and music.  Digital technology provides effective and reliable protection of content.   

· New technical copy protection systems developed jointly between the rightholders and the CE industry will offer increasing security as well as flexibility to differentiate between different types of copying - copying which is fair and that which is not.

Q.7 Can technical protection systems prevent the making of multiple copies in the digital environment?  What can technical protection really do nowadays and what can it do in the future?

· Technical protection systems can prevent the creation of clone copies, which are copies identical to the source.  

· The latest generation of technical protection systems are increasingly secure and offer flexibility to differentiate between different types of copying.  For example, SDMI….

Q.8 Why is there a need for consensus on Technical Protection Systems?

· The key is to achieve a balance between the interests of the rightholders and those of consumers who use recording equipment.  

· If the rightholders can unilaterally impose technical protection systems which the CE industry may be forced to build into their products, this could interfere with the normal functions of audio-video recording equipment.  The rightholders could even prevent the equipment from working normally.  Unilateral technical protection systems could also be used by rightholders to limit or block private copying, even if consumers are allowed by law to make private copies.  This will lead to a rightholders' monopoly over private copying.   

· It is far better for our industry and the rightholders to negotiate and agree on standards for technical protection systems which achieve two things: block unlawful copying and ensure that consumers can continue to make use of their freedom to private copying.  

· The rightholders will be more inclined to enter into such negotiations if the EU Copyright Directive does not give them monopoly rights, but instead recognises consumer freedoms.

Q.9 Does EACEM want harmonisation of copyright and exceptions?

· As long as the Directive guarantees certain minimum provisions - both the rightholders'  rights and the consumers' freedom to make private copies - and as long as this makes sense from a global economic, legal and technological perspective,  the Directive should not dictate the finest application detail of copyright law to the Member States.  The Directive must be sufficiently flexible to incorporate the Member States' existing traditions in the field of private copying. It should be realised, in particular, that not all the exceptions which are presently contained in the laws of the Member States relating to the reproduction right will have an impact on the development of the Information Society. Therefore, the possibility to keep those exceptions should be given to the Member States, as this reflects their traditions. 
· That being said, there is certainly an economic, legal and technological rationale for a minimum level of harmonisation, even on a global level.   

· Economic: in this digital age, rightholders increasingly want to market their works on a global scale, much as our industry wants to market equipment throughout worldwide without costly adaptations for each country.

· Legal: the international WIPO Treaties on copyright establish a clear benchmark for global harmonisation.  

· Technological: technologies are increasingly global, requiring copyright solutions which work in different parts of Europe and the world.

Q.10 What is the problem with levies?

· Two problems.  

· The main problem is that they are a "rough justice" measure, in that they do not distinguish between lawful and unlawful use, or between protected and non-protected works.  

· Levies are also old fashioned in view of developments in technology.  Thanks to technical copy protection systems, which can block unlawful copying, levies ought to disappear. In this respect, the Directive should clearly state that, as technical protection measures become available, levies should be phased out. 

· The Commission's revised proposal for a Copyright Directive provides for "fair compensation" to be given to rightholders in return for the freedom to make reasonable private copies.  The CE industry believes that this is a matter for the Member States to decide, because private copying does not necessarily harm the economic interests of the copyright holders   In addition, it must be clear that fair compensation must not necessarily mean levies.  It can also, for example, mean different retail prices for CDs according to whether or not you can make one or more private copies from them (=more expensive) or not (=less expensive).   

Q.11 Isn't strong copyright protection good for European culture?

· Yes it is.  So is the availability of high quality, affordable consumer electronics equipment through which most culture these days is consumed.  So is the ease and flexibility with which consumers can use the content they have already paid for.  Therefore, a balance between all these interests is needed. In addition, strong copyright protection should never harm the potential which the Internet has for the access to culture, information and know how. European citizens presently enjoy, under their Constitutions, a right to easily access information and culture, and such right should never be taken away from them to the benefit of a few (the copyright holders).   

· The CE industry supports strong copyright protection which respects the international Copyright Treaties (WIPO), therefore which ensures that rightholders get what they are entitled to, without penalising the technology industries or consumers.  

· If the EU were to adopt unbalanced and over-regulated copyright laws, this will mean that large, mostly American media conglomerates will profit from a monopoly situation.  In the absence of consumer freedoms, they will control rights and unilaterally impose technical protection systems.  In the end, they will be able to dictate when, how and at what price consumers make use of content.   

· The best way to support creators is through balanced copyright laws which among other things provide the incentive for rightholders and equipment manufacturers to jointly develop copy protection systems. 

Q.12 Will new technologies threaten the existence of rightholders?

· Copyright owners have long claimed that new technology will cause tremendous damage.  The contrary is true: video recording technology created the massively successful market for pre-recorded films on video cassette.  

· In the same way, new digital technology will create new markets for copyright owners, as well as enhancing the quality and enjoyment of their works.  For example, DVD (to be completed with sales/rental figures for films on DVD…) and the further development of the Internet.
· Finally, one should not forget the huge potential which the Internet represents for copyright holders as a vehicle for the on-line distribution of their works.

Q.13 Why does the CE industry produce recordable CD-Roms?

· Our industry makes a wide range of recording equipment, which satisfies consumer demand to be able to "time shift" or to "place shift" content which they have lawfully purchased and recorded.  

· Our industry is as much against piracy as the music industry.  Selling home-recorded discs is illegal and is clearly not 'copying for personal use'.   This is why we have and will continue to develop technical protection systems to prevent copying which is not strictly for personal use.   

· Our current CD-recordable machines, for example, have a built-in technical protection system called SCMS.  SCMS allows consumers to make one direct digital copy for personal use.  However, this copy  cannot be used to make further copies from that copy.

Q.14 Why do you see a danger in granting the music and film industries an exclusive copyright?

· This will lead to a dominant monopoly of large music and film companies.  If the content providers are given a broad exclusive right to control all copying of works, which is not balanced by a guaranteed freedom to private copying,  dominant positions will lead to abuse, to the detriment of the CE industry and the consumers.  

· The content providers would have a monopoly over access to content (culture and information), amounting to total control over how new works can be used.  This would give them power to impose "take-it-or-leave-it" terms, for example imposing technical protection systems which block private copying, even if this is permitted under the Member States' laws.  

· They will also oblige consumers to pay each time they want to make a private copy of a work which they already own.

Q.15 Do you favour an open or closed list of "exceptions" to the reproduction right?

· We positively support an open list of exceptions: besides the guaranteed freedom to private copying (independent of the technology used), Member States must have the possibility to allow additional reasonable acts of copying which have traditionally been permitted under their national laws.  

· The open list also offers the advantage of flexibility: new consumer uses may appear with new technologies.  As long as these uses have a personal, non-commercial purpose, the Directive should allow for new private uses to be added to the list of allowed "exceptions" to the reproduction right as intended by the international WIPO Copyright Treaties.

Q. 16 What's the problem with technical copies?

· Technical copies are copies made within equipment as part of a technological process.  They merely enable the use or transmission of a work, but they are vital for the smooth functioning of digital technology.  

· The Commission's revised proposal for a Copyright Directive states that such copies can only be allowed if they are an 'essential' part of a technological process.  We believe that this will lead to considerable uncertainty.  For example, a portable CD's anti-shock mechanism, which creates temporary copies, could be argued to be non-essential since the equipment would work satisfactorily most of the time without this extra feature. In addition, the European Parliament proposed an amendment which would make such temporary copies subject to the consent of the copyright holder. This would, of course, mean the death of the Information Society all together. Although the European Commission did not take such amendment on board, the battle is not over yet. 
Q17. What is the problem with the wording of the Directive relating to reprographic copying? Member States have had, so far, the freedom to arrange the scope of the reproduction right, in case of reproduction of part of books, articles of magazines, etc., and the way copyright holders should be compensated for the loss of revenue caused by the copying of their works. In this respect, the industry favours the principle that the copyright holder receives compensation in case his/her works are copied. However, there are cases where, in spite of the copying (copy for private purposes, copy of an original which is out of print), the economic loss of the copyright holder is extremely limited and most Member States do not consider such copying as copyright infringement. The wording of the Directive will make compensation an obligation in all cases, thereby creating a lot of problems of enforceability (how to catch all users?) and legal uncertainty. We believe that Member States should keep their present systems, as the present situation does not affect the development of the Information Society at all.         
Q18. How is the Directive going to affect the development of the Internet and its use by the consumers? The Internet is changing our daily lives. It gives to all of us an easy access to information, culture and know-how, even if we live in remote parts of Europe. By making all reproduction of all protected works subject to payment, also when access to the work is necessary for study purposes, the Directive will deprive the European citizen of the right to be informed which is constitutionally protected and will make access to information the privilege of a few wealthy people.       
� It should be emphasised that copies of protected works represent a maximum of 6% of the total of all copied material (Indal research –1993). In other words, about 94% of what is copied have nothing to do with copyright infringement.
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